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To Chief, Wireline Competition Bureau 

PETITION FOR WAIVER OF SECTIONS 64.1301(a), (d) AND (e )  

Polar Telecommunications, Inc. (“PTI”), pursuant to Section 1.3 of the Federal 

Conimunications Commission’s (“FCC” or “Commission”) Rules’, herby requests a 

waiver of Scctions 64.1301(a), 64 1301 (d) and 64.1301(e) of the Commission’s Rules2 to 

exclude PI1 from the rcquirement to pay default compensation to payphone service 

providers Because PTI is an ILEC, PTI is included among the universal group of ILECs 

subject to Section 64.1301 by inclusion of “ILEC” on Appendices A, B and C of the 

Comniission’s F$h Heconsrtkt-crltoti Oi&r in CC Docket No. 96-1 28’, PTI i s  currently 

subject to thc rcquireiiient to pay default compensatlon lo payphone providers for 



compensable calls Because P1’1 does iiot carry compensable calls, PTI respectfully 

reqiicsts [hat the Commission waive the rcqtiirement under Sections 64.13Ol(a), 

64 I301(t l)  and 64.1301 (e) of the Commission’s Rules for PTI to make default payments 

lo paphoric service providers 

P l ’ l  is an incumhent local excliangc carrier (ILEC) serving approximately 2,230 

ctistomcrs in rural North Dakota 111 early Septcmber, PTI received a letter dated August 

20, 2003 and invoice from APCC Services, Inc (“APCC”) Said letter indicates that 

APCC is rendering an invoice lo PTI for payphone compensation owed to the payphone 

service providers (“PSPs”) pursuant to the Commission’s “True-Up Order” (Frfih 

Kc~~oii~~t le~t ir ion Ordei.) 

1. A key determination by the Commission regarding compensable calls i s  

that an ILEC must carry a call in order to be responsible for payment. 

The F$h Reconsidermio,i Order was intended to bring a “measure of finality” 

regarding the contentious history of payphone compensation. One purpose of the 

Commission’s action was to ensure that payphone service providers (PSPs) receive fair 

compensation for every call made using their payphones. The Commission has 

concluded that Section 276 requires 11 to “ensure that per-call compensation is fair, which 

implies fainiess to both sides ’’4 

In pursuit of this objectivc and a ftindamcntal criterion to the Commission’s rules 

regarding payphone compensation was to ensure that local exchange carriers (“LECs”) 

.‘pay payplioiie compensatioii to thc extent that they handle compensable payphone 
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This is a threshold critenon that must be satisfied prior to placing a burden for 

PSP payineiit on any LEC. Absent satisfying this threshold criterion, a carrier would be 

responsihlc to pay for a compensable call ihat i t  did not handle. Clearly such result 

would not he a fair result for the LEC 

c a l l S  3 . 5  

Thc Commission explained how a LEC can handle conipensable communications 

il Wheii a LEC temiinates a compensahle call that is both originated within 

its own service territory and not routed to another carrier for completion, 

When a LEC also provides interexchange service and cames the call as 

would any other IXC 

b 

2. The Commission’s default payphone compensation regime for ILECs is  

based exclusively on RBOC data that does not reflect PTl’s lack of 

compensable calls. 

Based on at least two data requests initiated by the Commission and directed 

solely to the RBOCs, the Cominission detennnied that incumbent LECs complete 

payphoiie calls that are not routed to other carriers The RBOC data apparently shows 

that 2 I 9  pcrcent of all compensablc payphone calls are handled by the RBOCs The 

Coniiiiission also noted that no other incumbcnt LEC objected to this data. The 

Commission concluded that i t  is appropriate to allocate to “both RBOC and non-RBOC 

incumbent LECs a percentage of the calls (2.1096) originating from payphones within 

their ~ n i i  scnicc territories” PTI did not have cause to object to this data because 

clcarly Lhe Coinmission was directing i t s  efforts at d e t c n n i n g  the percentage for 

“czirricrs” those eiitities who carry compensable communications. As will be shown 



below, PTI does not carry aiiy compensable calls. Thus the application o f  the allocation 

pcrcentagc i n  the case of PTI is inappropriate. 

3. PTI never carries compensable calls. 

A compensable call is defined by the Commission as a call from a payphone user 

mho calls ii toll-frcc number, dials an access codc, or uses a pre-paid calling card without 

placing aiiy nioney into the payphoiic Petitioner does carry limited intraLATA toll 

messages that arc directly dialed by the subscnber. Petitioner ’s limited intraLATA toll 

message servicc does not include any mechanisms for use of access codes or dial-around 

codcs at  payphones, thus Petitioner does not carry any compensable calls All 

compensable calls originating from payphones within the PT[ service area are passed on 

to other carriers who pay interstate or intrastate, as the case may be, originating access 

charges Any compensable calls terminated by PTI within its service area are received 

from other carriers who pay interstate or intrastate, as the case may be, terminating access 

charges 7 hus, PTI does not carry individual compensable calls that both originate and 

terniinatc within PTI’s LEC service area or are carried by PTI as an IXC that are SubJect 

to compensation under the cnteria cstablished in the Flfih Reconsideralion Order for 

cilhcr a LEC or an IXC ’ Any compensable call terminating in PTl’s service area would 

have to bt: a n  1XC-carried call Assuming that PTI handles compensable calls and 

requiring i t  to pay for compensable calls that i t  never handles is not a [air compensation 

inicchanism 

(7 
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4. The Fifth Reconsideration Order provides a mechanism for entities to be 

removed from the allocation percentage appendices. 

Appendices A, B and C o f  the Fffih Reronszcleraimz Order list “carrier” allocation 

percenlager for dcfault compensalion factors for, respectively, interim access code and 

stibscribcr 800 calls (Noveinher 7. 1990 through October 6, 1997), iiitermediatc access 

code and siibscriber 800 calls (Octobcr 7, 1997 through Apnl 20, 1999) and post- 

interniediarc access code and subscriber 800 calls (Apnl 21, 1999 forward) In the F$th 

Kccons/tlerrrrroii Order, the Coiniiiission noted that entities listed on Appendices A,  B, or 

C could l i l e  a pctition Tor a waivci- with the Wireline Competition Bureau ~ such as the 

instant waivcr request ~ for exclusion from the Commission’s allocation. Note 89 states: 

. .Any entity named i n  our allocation that then receives a request for per 
payphone coinpeiisation from a PSP or other entity may, within ninety 
(90) days of receiving such a request, file a waiver request with the 
Wircline Competition Bureau for exclusion from our allocation, with a 
den~onstration that the entity provides no communications service to 
others.x 

As has been demonstrated above, while PTI provides communications services, I t  

never provides compensable communications service to others and i s  a non-carrier as 

defined by the F/ / ih  Reronsicluiltzon Order.” Accordingly, PTI requests within 90 days 

or receipt of its only request for compensation, that from APCC, that i t  be removed from 

the Coniinission’s allocation appendices 
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5 PTl's petition for waiver meets the Commission's standards for granting 
a waiver of its rules. 

Undcr section I 3 of tlic Commission's Rules, any provision of the niles may be 

waived i f .  good catisc" is shown The Coinmission may exercise its discretion to waive a 

riilc wliere Ihc particular facts make strict compliance inconsistent with the public interest 

ilappltcd to the pctitioner and when the relief requeslcd would no1 undermine the policy 

objectibe of thc rule in qiicstion 

coiiipeiisahle calls that hotli originate and ternimate within PTT's network, whcreby PTI 

docs not collect a n y  revenue for the call ,  apart horn revenue tinder the applicable 

inlerstatc or iiitraslalc access charge regime, would he inconsistent with the publtc 

interest Additionally. payment of compensation under such circumstances would 

undermine the policy that entities benefiting from the canylng of compensable payphone 

originating calls should pay compensation to payphone providers Moreover, i t  would be 

burdensome and inequitable for PTI and, in turn, its customers to bear the cost of default 

payment compensation when PTI carries no compensable calls.' I 

IO Payment of payphone compensation by PTI absent 

Wail Radii)  L FCC. JIR !- 2d 115.; (D C ( ' i r  19691, cert denied, 400 U S 1027 (1972) ("WAIT 

Sei, W a i t  Radio. 418 F 211 a t  I159 The peritioner niiist demonstrate, in view ofunique or unusual 

IO 

Radio ' . ) .  Noittie&i Celluldi Telephoiie Co v FC'C, 897 F 2d I 164, 1166 (D C Cir 1990) 

f r lc i i ia l  ~ i i ~ u n i s t d i i ~ e s .  dpplicdrlon o l  the iule(s) would he inequitable, undu ly  burdensome. or contimry to 
t l x  ~ u h l i c  IIIICIC~ 

I ,  
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CONCLUSION 

Foi thc foregoing reasons, PTI respectfully requests that the Commission waive 

Sections 64.1301(a), 64.1301(d) and 64.1301(c) and thereby not include PTI among the 

cntities listed on Appendices A,  B and C of the Fifth Reconsiderarion Order required to 

pay defaull compensalion to payphone service providers. The requested waiver will 

serve the public interest by allowing PTI to avoid payment of charges for which no 

I-elated benefit accrues to PTl given that PTI does not carry payphone originated 

compensable calls. 

Respectfully submitted, 

Polar Telecommunications, Inc. 

Executive Vice President 
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Park River, ND 58270 
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